Approval to Adopt the Decision of the Hearing Officer in the
Matter of Improper Substitution of a Listed Subcontractor
on the Gallo Center for the Arts Project and Impose the

Penalty Authorized by Public Contract Code Section 4110
Against Clark & Sullivan Builders, Inc.
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P> This matter arises from a dispute between the General Contractor,
Clark & Sullivan Builders, Inc. and their Listed Subcontractor for
Heating, Air Conditioning and Ventilation (HVAC), Custom Alr.

P> The law requires a General Contractor to use all of their “listed”

subcontractors unless and until a substitution is granted by the
owner public agency.

p In May 2006, the County learned that Clark & Sullivan was planning
to use an unlisted subcontractor. Within days, on May 23, 2006 the

County advised Clark & Sullivan that a hearing is required under the
law If a subcontractor is being substituted.
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P Clark & Sullivan did not request a hearing and instead completed the

substitution. The listed Subcontractor, Custom Air, objected to the
substitution.

P On July 31, 2006, a full six weeks after completing the substitution,
the County received a request for substitution from Clark & Sullivan.

P> In response to the Clark & Sullivan request, the County retained the
services of an independent hearing officer to hear this disputed
matter.
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P The Hearing was held on August 16, 2006. A substantial amount of
evidence was provided at the hearing and Clark & Sullivan and
Custom Air both presented their cases at that time.

P> The independent Hearing Officer concluded that the substitution
request was moot as the substitution had already occurred without
the hearing and owner’s consent in advance as required by law.

P> Basically, the Hearing Officer found that Clark & Sullivan had to
obtain consent before the substitution — not after the substitution.
The County believes this was and is a correct statement of the law.



Approval to Adopt the Decision of the Hearing Officer in the Matter of Improper
Substitution of a Listed Subcontractor on the Gallo Center for the Arts Project and
Impose the Penalty Authorized by Public Contract Code Section 4110 Against Clark &
Sullivan Builders, Inc.

P Four recommendations are before the Board of Supervisors this
morning:

1. Pursuant to Public Contract Code Section 4114, without further
notice or hearing, adopt the hearing officer's August 18, 2006,
decision, findings and conclusions to find that the prime
contractor, Clark & Sullivan Builders, Inc. improperly substituted
a listed subcontractor in violation of Public Contract Code
Section 4100, et seq.;
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P Four recommendations are before the Board of Supervisors this
morning:

2. Find that there is substantial evidence supporting the hearing
officer’'s August 18, 2006 decision, findings and conclusions;

and

3. Impose a penalty as authorized by Public Contract Code
Section 4110 in the amount of $190,538, representing 10% of
the amount of the subcontract involved; and
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P Four recommendations are before the Board of Supervisors this
morning:

4. Order said penalty to be deposited in the fund from which the
prime contract is awarded.
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Clark & Sullivan representatives are present and have requested an
opportunity to address the Board of Supervisors this morning.



Approval to Adopt the Decision of the Hearing Officer in the
Matter of Improper Substitution of a Listed Subcontractor
on the Gallo Center for the Arts Project and Impose the

Penalty Authorized by Public Contract Code Section 4110
Against Clark & Sullivan Builders, Inc.



