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The Court took this matter under submission after hearing four days of expert testimony, receiving voluminous exhibits, and entertaining oral argument from the parties.  Having reviewed the evidence presented (including the newspapers articles and video clips presented) and researched the applicable case law, the Court now enters its opinion on Defendant’s Motion for Change of Venue.  

The applicable legal standard is set forth in Penal Code § 1033(a), which states that a change of venue shall be granted “when it appears that there is a reasonable likelihood that a fair and impartial trial cannot be had in the county . . . .” (emphasis added).  The ultimate question a trial court must resolve “is whether on the peculiar facts of the individual case there is a reasonable likelihood that the jurors who will be, or have been, chosen for the defendant’s trial have formed such fixed opinions as a result of pretrial publicity that they cannot make the determination required of them with impartiality.”  People v. Bonin (1988) 46 Cal.3d 659, 673 (internal citations omitted) (citing Maine v. Superior Court (1968) 68 Cal.2d 375, 388).  

Case law identifies several factors a trial court must consider in answering this question.  Chief among these factors are:  1) the size and character of the county; 2) the nature and gravity of the offense; 3) the status of the victim; 4) the status of the accused; and 5) the nature and extent of the publicity.  Some courts have identified additional factors to consider, such as political overtone, which will also be discussed in this opinion.  These factors are not separate and distinct.  They often overlap, and they must be examined within the totality of the circumstances presented for each case.  The Court’s analysis and findings concerning the above-referenced factors is set forth below.  

1.
The Size and Character of the County:


When courts first identified the above-referenced factors approximately thirty years ago, the population and/or size of a county played a more significant role.  Defendant points to cases involving more populous counties than Stanislaus County where a change of venue was granted.  Similarly, the People cite cases 
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involving less populous counties where a change of venue was not granted.  In People v. Vierra (2005) 35 Cal.4th 264, 280, a case involving a Stanislaus County trial, the California Supreme Court did not find a change of venue warranted.  The California Supreme Court noted that Stanislaus County has a population of 370,000 according to the 1990 census.  The 2008 census, attached as Exhibit “G” to Defendant’s moving papers, shows the County to have 526,383 residents, an increase of over 150,000 people in 18 years.  The 2008 census further shows that Stanislaus County is the 16th largest county in the State.  The County’s population does not support a change of venue. 

Defendant also alleges that the “character” of Stanislaus County is racially hostile and argued from early on in this case that the local community harbors prejudice towards both African-Americans and Hispanics.  In support of this contention Defendant offers a list of “hate crime” statistics, underemployment of minorities in the City of Modesto, and specific examples of racial prejudice set forth in Mr. Grele’s supporting declaration.  Both parties have submitted statistical information regarding ethnic diversity in both Stanislaus County and Statewide.  Although larger counties may have a higher percentage of African-Americans or Hispanics than Stanislaus County, this does not prove, ipso facto, that Stanislaus County (or any county with a lower than average percentage of African-Americans or Hispanics) harbors racial bias or animus toward these ethnic groups.  

African-Americans comprise over 3 percent of Stanislaus County’s population, and Hispanics comprise approximately 39 percent.  Any community, regardless of size, will have some problems with racial prejudice and hostility, and the fact that this case involves a white officer and an African-American defendant would follow the case to any venue.  See People v. Prince (2007) 40 Cal.4th 1179, 1214 (“elements of possible prejudice presumably would follow the case to any other venue”).  At Defendant’s request, the Court permitted surveys to be taken of prospective jurors with the cooperation of the Jury Commissioner’s Office.  The Court notes there has been no reference to the results of those surveys in Defendant’s moving papers.  Defendant has not presented any reliable evidence showing that race or racial attitudes will affect the outcome of this trial.  The Court finds that neither the size nor the character of this community supports a change of venue.
2.  
The Gravity of the Crime:


The parties agree that the gravity of the alleged crime, a murder allegation where the death penalty is being sought, clearly supports a change of venue.  However the fact that an alleged crime involves serious charges does compel a change of venue per se.  People v. Jennings (1991) 53 Cal.3d 334, 360.  Instead, the Court 
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must focus on the nature of the crime.  Here, the alleged crime involves the shooting of Officer Scott, a white California Highway patrol officer, by Mr. Allen, an African-American.  It has been the Court’s experience (which the Court is certain is shared by counsel) that any homicide or attempted homicide in which the victim is a peace officer will evoke an emotional reaction within any community.  The Court finds the gravity of the offense supports a change of venue.  The nature of the alleged crime is addressed below.

3. 
The Nature of the Crime and Status of the Victim:

Officer Scott, age 36, was a five year veteran of the California Highway Patrol and had been a reserve officer with the Modesto Police Department.  Officer Scott had ties to Stanislaus County through relatives employed by the California Highway Patrol and had lived in the Hughson and Modesto community for 16 years.  The Modesto Bee has printed extensive news accounts regarding Officer Scott.  Prior to his death, Officer Scott was known by his neighbors and friends but had not gained any particular notoriety outside of that circle.  “Communities undoubtedly have special hostility toward ‘cop killers’ but that aspect of the case would follow [the Defendant] to whatever community in which venue ultimately resides.”  People  v. Odle  (1982)  32 Cal.3d 932, 942.
 


The Modesto Bee’s reporting of this case indicates there is a great deal of sympathy for Officer Scott and support for law enforcement.  Officer Scott was given the full military-style funeral for law enforcement officers, and the funeral was attended by thousands of people with a long motorcade procession.  The Bee provided a page on its website for people to express their thoughts.  A memorial fund was set up in Officer Scott’s name, and a park was named after him in the City of Hughson.  During the annual Peace Officer Memorial Week, the names of police officers killed in the line of duty are remembered and honored.  Officer Scott, like any other officer killed in the line of duty, has taken upon a symbolic role as a protector of the community.  Several law enforcement officers, including the commander of the California Highway Patrol and other police chiefs or high ranking officers 
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have publically expressed their grief over Officer Scott’s death.  Discussions of law enforcement frequently refer to the inherent dangers of the profession.  Public officials, including the Governor, as well as local citizens have made similar comments that have been reported in the Modesto Bee.  The community responses have, in this court’s opinion, been appropriate for the loss of a peace officer, but such responses weigh in favor of a change of venue.  However, Officer Scott’s status in the community, by itself, is not sufficient basis for a change of venue.  The nature of the crime does not support a change of venue.

4. 
Status of the Accused:


Mr. Allen, age 30 at the time of the shooting, is a resident of Stockton, and there is no evidence that he was well known in Stanislaus County prior to his arrest. The only publicly known information concerning his background comes from television news reports and coverage of the trial by the Modesto Bee.  The media has reported that Mr. Allen has prior convictions for robbery and assault (which Defendant contends is incorrect), auto theft and drug possession.  The Court finds the mention of Defendant’s criminal record is not a sufficient basis for change of venue. 


Defendant argues he is an “outsider” similar to the defendant in Williams v. Superior Court (1981) 34 Cal.3d 574, a Placer County case.  Stockton and Modesto are separated by a mere 20 miles, and there is no significant difference between the two communities.  The testimony of Dr. Bronson at pages 1800-1802 indicates there is little evidence to support an “outsider” argument in this case.  The Court finds that the status of the Defendant does not support a change of venue.
5.  
the Nature and Extent of Pretrial Publicity:


Exhibit “L” is a compilation of television media concerning the trial.  Defendant advises the Court there is additional television coverage, including coverage of Mr. Allen at the time of his Penal Code § 995 motion, where he is seen crossing the hallway in a jail jumpsuit and shackles. A photo of that situation is included in the evidence.

Exhibit “L” contains portions of newscasts from Channels 13, 40, 10 and 31 throughout the day of Officer Scott’s shooting.  Officer Scoot was shot at approximately 4:30 a.m., and televisions stations reported on the shooting during the morning news broadcasts, repeatedly showing the vehicle description and license 
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number and airing views of the traffic jam on Highway 99 caused by the crime scene investigation.  The broadcasts described the potential suspect as a male 5’10,” 25-30 years of age and light-skinned. 

Officer Scott’s name was released three hours later (at 9:17 am) during a press conference at the local CHP headquarters.  The media was also informed that a “person of interest” had gone to the Stockton Police Department.  Mr. Allen’s name was not revealed at that time.  During the press conference, CHP Commander Mike Brown stated that five officers had been killed in the past five months and that this “has to stop.”  


Mr. Allen’s name was released was released on either the 5:00 p.m. or 6:00 p.m. news broadcasts, and although the television stations repeated the basic story line, they did not devote as much time as they had during the morning broadcasts.  The televised publicity also included funeral coverage from various stations, including Channel 2 of the San Francisco Bay Area which aired two to three minutes of funeral coverage.  The television stations aired views of the church, speakers during the funeral, the officer motorcade and comments from friends of Mr. Scott and other law enforcement officers.  The Court also saw coverage of Mr. Allen’s public defenders outside on the Courthouse steps as well as Mr. Allen getting out of a car in handcuffs. The majority of the television media coverage occurred on the day of the shooting, and the Court finds the television media has been sparse since that time.  The court finds the television media coverage has not been extensive or inflammatory and is not supportive of a change of venue.
The Modesto Bee: 

Most of the publicity surrounding this case comes from Modesto Bee (“Bee”) “articles.”   Exhibit “R” states that the Bee has a daily circulation of 85,721 readers and a Sunday circulation of 92,349 readers.  Exhibit “K” contains an article from the Bee stating that over 71 percent of all adults within Stanislaus County read the Bee.  The article further states that 50 percent of the people surveyed read a newspaper daily.  The Court is aware that this case has also received publicity in the Stockton Record and the Merced newspaper as well, but on a much less frequent basis.  The Bee also reported this case to be the “number three” story of 2006.  See Exhibit E (article #79, published December 31, 2006).  The Bee also reported the “top five” stories drawing “strong viewership” response on the Modbee.com website, and the Allen case is not included in this list. 

A total of 144 “articles,” which include 3 editorials and 23 
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letters to the editor, were published between February 18, 2006, and January 6, 2008.  Additional articles were published after completion of the defense analysis, and at the time of submission the total number of articles exceeded 150.  It should be noted that in some of the articles, only the name of Mr. Allen or Officer Scott appear, and there is no descriptive account of the crime.  However, the majority of the articles do directly relate to the crime. 

Further articles have appeared since the case was taken under submission regarding this change of venue motion as well as the recent motion to continue the trial.  It has been the Court’s experience that any court proceeding in this case, whether for discovery, protective order, etc. has generated a newspaper article.  Over 50 percent of the articles are found on the Bee’s front page.  Quite often, the articles include a photo of Mr. Allen and/or Officer Scott.  The Defendant’s photo, (there are two, one referred to by the Court as a “mug shot” and another which is more complimentary)  has appeared 105 times.  There is no question that the coverage has been extensive.  The Court further finds the coverage has not abated.  The only thing that has been reduced is the frequency of court appearances which would generate an article.  The Court further expects the coverage to continue and increase through the upcoming search and seizure motion and other pre-trial motions including voir dire and daily reporting of trial testimony. 

The reporting has not identified any significant “inaccurate material” other than perhaps errors in Mr. Allen’s criminal history.  The Bee has also printed articles (in particular, during the Penal Code § 995 proceedings) that set forth questioning by the defense of the evidence submitted to the grand jury.  See Exhibit E (articles ## 109, 110, 119, 125, 129 and 130). 

Information reported in the media does not need to be inaccurate, inflammatory or prejudicial to support a change of venue.
A reasonable likelihood of unfairness may exist even though the news coverage was neither inflammatory nor productive of overt hostility . . . .  When a spectacular crime has aroused community attention and a suspect has been arrested, the possibility of an unfair trial may originate in widespread publicity describing facts, statements and circumstances which tend to create a belief in his guilt. 

Martinez v. Superior Court (1981) 29 Cal.3d 574, 580.
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The “content” analysis of the articles by the defense, see Exhibit “F,” sets forth descriptive words Defendant finds to be “inflammatory.”  Dr. Bronson provides a definition of “inflammatory” as having elements of sensationalism, inflated, emotional, or loaded language. See Exhibit “F” at page 2.  The prosecution takes exception to Dr. Bronson’s terms and argues that dictionaries define “inflammatory” as “fiery or provocative” and “tending to cause anger, animosity or indignation among others.”  When courts use the term “inflammatory,” they do so using the common understanding of the term.  Examples of alleged inflammatory language in the newspaper articles include the use of the terms “horrific,” “horrible,” “horrors,” “horror,” “sadness” and “horrendous.”  Dr. Bronson has performed a word search of the articles seeking these terms.  He has performed a similar search for the terms “tragic” or “tragedy.”  Many of these words are used to describe the loss of the officer or its effect on his family and other law enforcement personnel.  One would be hard pressed to describe the killing of a law enforcement officer with terms other than those used.   Indeed, the prosecution, defense and Dr. Bronson have used similar words in describing Officer Scott’s shooting.  The use of similar words can be seen in the statements of the 400 people surveyed by the defense when they were asked to state their “feelings” in survey question no. 4 about the defendant, the victim or the case.  See Exhibit. “J.”  Multiple survey responses include similar terms such as “tragic,” “horrible” and” horrendous.” The use of such descriptive words by people expressing their feelings of loss do not rise to the level of being inflammatory or present any animus towards the Defendant.  The articles in evidence before the Court are not replete with the inflammatory terms found in case law where the media appears to be fostering a campaign against the Defendant. See People v Lewis (2008) 43 Cal. 4th 415, 449.


There are several examples of inflammatory language and the court is not going to list all of them but will list a few. One example is found in the February 18, 2006 article where the following quote is contained:  “vile and devoid of value for life and the law” the article is entitled “Officer’s Death Awakens Memories, Fears.”  Bee articles also include comments by law enforcement officers such as “we think we got him.”  The Bee also ran a February 19, 2006, article entitled “CHP: Gunman Acted Alone Search for Other Suspects Stops; Gun Hunt Ongoing” that is clearly inflammatory.  See Exhibit D (article # 8).  There are other examples of inflammatory language such as the term “cop killer” in articles and letters to the Bee.  Some headlines referring to the “CHP Slaying” may also invoke hostility.  The defense also notes there are rap lyrics where “cop killing” is mentioned as being 
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something that is inflammatory and prejudicial.  The rap lyric comment appears in three articles, but does not appear to have been listed as something those interviewed recalled.  The Court does not find reports that Officer Scott’s hand was found “gripping” the vehicle registration, that there is gunshot residue evidence or DNA evidence to be prejudicial, as such information was reported in a factual, straight-forward manner.


Defense Exhibit “DD” includes a front page story from the Bee’s June 10, 2009, edition that includes Mr. Allen’s photo on the front, above the fold, and Officer Scott’s photo on the back page. The headline above the article reads “Challenge Stalls CHP Slaying Trial,” and the article discusses a disqualification motion against this Court and the instant change of venue motion.  The defense argues this is an example of how the case has been sensationalized in the press.  The defense further argues that use of the “mugshot” photo is an inflammatory and implies Defendant is “deathworthy.”  The Court finds no merit to this argument but agrees that the repeated use of the “mugshot” photo shows the extensive nature of the publicity. 
Modesto Bee Editorials:


There have been 3 Bee editorials concerning this case.  The first editorial entitled “Death of Officer Another Dark Day in Our Community” appeared two days after the shooting on February 18, 2006.  See Exhibit “E” (article # 5).  The editorial does not give any details concerning the shooting and does not mention the Defendant.  The article does refer to the 1970 killing of a CHP officer in Newhall, California, the killing of a Ceres Police officer the year before and that eighth CHP officers were killed in 1964.  The editorial used language that was respectful and not inflammatory.  


The second editorial entitled “Ruling Will Keep CHP Slaying Trial Fair and Open” appeared on March 17, 2006.  See Exhibit “E” (article # 32).  The second editorial discussed the Court’s ruling to not impose a protective order, does not set forth any facts about the case and is not inflammatory.  


The third editorial entitled “Christianson Will Grow Into Job” appeared on May 14, 2006.  See Exhibit “E” (article # 32).  The editorial is an endorsement for then candidate Christianson concerning the June 2006 Sheriff election.  The editorial discussed the qualities of the two candidates and contained no inflammatory material related to this case.  The Court has not been made aware of any other Bee editorials.  The Court finds the content and nature of the editorials not to be inflammatory.  However, the Bee editorials and related articles do contain inadmissible material.
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Letters to the Editor (“Letters”):

There have been 23 letters to the editor since the shooting.  The majority of these letters appear within 8-10 months of the shooting.  One letter entitled “Things Started Downhill in 1960s” appeared on March 27, 2006.  See Exhibit “E” (letter # 27).  Therein, the writer asks “are our hearts not saddened by another ruthless killing of a beloved public servant?”  The writer notes the number of people in prison and states there is a direct relationship between that and the ending of school prayer in the 1960s.  Such language contains potentially inflammatory material, and although Defendant is not specifically named, a reasonable inference can be made that the letter writer is showing hostility towards Defendant.


Two letters entitled “Disrespect Plagues Community” and “Thank You to Law Officers” appeared on March 9, 2006.  See Exhibit “E” (letter ## 29 & 30).  The first expresses anger towards Officer Scott’s killer, stating the shooter “had selfish motives and no respect for human life.”  The second discusses the “horrible tragedy” of the loss of Officer Scott, how dangerous law enforcement work is and thanks law enforcement officers for their protection.  The Court finds Letter # 29 has inflammatory material and Letter # 30 does not.


A letter entitled “Don’t Deny Allen A Fair and Speedy Trial” appeared on April 5, 2006, and takes the judicial system and this court to task for granting a continuance over Mr. Allen’s objection.  See Exhibit “E” (letter # 40).  The writer states that “a defendant denied any constitutional right will ultimately be seen as railroaded.”  Id.  The term “railroaded” is inflammatory, but the court finds there is no hostility directed towards Defendant.  Rather, the anger is directed toward the Court.


Letters #s 47, 49, 51, 52, 53, 55 and 55 addressed the June 2006 sheriff election and are written by people in support of a candidate or by people who feel the candidates were using this case for political purposes.  The Court is not going to set these letters out in detail.  The Court finds there were expressions of anger towards the candidates for using the Officer Scott’s shooting for political gain and diminishing his loss.  The Court finds there is inflammatory material in some, but not all, of these letters, the most significant being found in Letter # 51.  That letter had a quote attributed to a captain of the Sheriff’s Office referring to the “creep” who shot Officer Scott.”  “Our responsibility was to get the creep that killed Earl Scott and we did that.”   Number 51 clearly has inflammatory material.
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A letter entitled “Vandals now, cop-killers, later?” appeared on October 28, 2006.  See Exhibit “E” (letter # 74).  Therein the writer describes vandalism that occurred at a roadside memoriam prepared by Officer Scott’s friends and family.  The writer calls the vandals “cowards and low-life” that may kill a law enforcement officer in the future.  Such language is inflammatory, and an inference can be made that it is directed towards the Defendant.


The next letter to the editor, entitled “Earl Scott no gangster with a badge” appeared eight months later on June 25, 2007.  See Exhibit “E” (letter # 96).  A letter entitled “Bereaved Dad Needs Perspective” appeared on July 10, 2007, and deals with the same subject.  See Exhibit “E” (letter # 97).  Both letters discuss a father who is upset about the investigation of the death of his teenage daughter who calls Officer Scott a “gangster with a badge.”  Both writers appear to take exception to the comment.  There is no inflammatory material directed towards the Defendant in these letters. 


Letter ## 113 and 114 appear on February 2, 2008, nearly two years after the shooting, and both express displeasure about the repeated showing of the photos of Mr. Allen.  See Exhibit “E” (letter ## 113 & 114).  Both letters appear inflammatory.


The final letter submitted to the Court entitled “One Suspect’s Never Ending Saga” appeared on March 14, 2008.  See Exhibit “E” (letter # 117).  The writer refers to Mr. Allen as the “poster boy for the judicial system” and criticizes the judicial system.  The letter contains inflammatory material showing hostility towards the Defendant.
The Modesto Bee Website:


The Modesto Bee has a website where readers can view current and archived articles.  The articles are arranged by subject such as “News,” “Sports,” “Weather,” etc.  The Bee also has a search engine one could use to search for articles that mention the Defendant or Officer Scott.  Each article is followed by a “Reader’s Comments” section where readers may leave commends about the article.  The defense has provided excerpts from the reader comments, and both sides agree that most of these comments are inflammatory and that many show outright prejudice.  The problem with an analysis of these comments is that the Court is not presented with data as to how often such comments are read by others.  As mentioned earlier, the Bee did not list this case among its top five stories viewed.  Further, the Court does not know whether or not the people posting the contents are members of the 
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community, although a reasonable inference can be made that many of them are.  The fact that many people are turning to the internet for their news and many are “blogging” presents a difficult issue and causes concern to this Court, but the Court finds there is not a sufficient foundation to give this information any weight.
The Surveys:


The primary focus of the four-day hearing was the nature and extent of publicity and the results of the three surveys.  The parties agreed that the surveys were properly and professionally administered.  The first survey was conducted on January 11-12, 2008, and included 400 participants. The second survey was completed July 18-23, 2008, and included 210 participants. The People conducted a survey between September 18, 2008, and October 8, 2008, with 415 participants.  The “recognition rate” (i.e. the percentage of participants who had some recognition of this case) was 83.6 percent for the first survey, 84.8 percent for the second survey and 81.21 for the People’s survey.  All three experts testified they would have expected the “recognition rate” to be lower due to the length of time since the shooting.  The survey results show strong public recognition of this case.


The participants who indicated recognition of the case were also asked to state their opinion as to Defendant’s guilt or innocence.  With regard to the first survey, 17 percent stated the Defendant was “definitely guilty” and 33.75 percent stated the Defendant was “probably guilty.”  With regard to the second survey, 15.71 percent believed Defendant was “definitely guilty” and 39.05 percent indicated they thought he was “probably guilty.”  With regard to the People’s survey, 19.9 percent indicated they believed Defendant was “definitely guilty” and 42.8 percent believed the Defendant was “probably guilty.”  The defense questionnaires did not ask a “set–aside” question, whereas the People’s survey did.  The “set-aside” question (Question no. 8) states:  

Now suppose you were selected to serve on the jury in this case.  Do you feel you could set aside anything you have heard about the case, listen to the evidence presented during the trial, and come to a verdict based solely on the evidence presented in court? (Do Not Pause - instruction for the pollster) Would you definitely, probably, probably not, or definitely not be able to do this?



Minute Order




Page 11 of 14
People vs. Allen

Page 12

Case #1222451


With regard to this question, 43.61 percent of those who had heard about the case indicated they could set what they’d heard aside and decide the case based solely on the evidence.  See Exhibit “D” at 10.  An additional 14.46 percent said they probably could do so.  Id.  The results further indicated that 10.36 percent of participants asked this question indicated they “definitely could not set aside” what they’d heard, an additional 8.43 percent indicated they could “probably not” set aside what they’d heard, and 3.37 percent indicated that “didn’t know.”  


Much of the disagreement between the experts concerned whether such a “set-aside” question is appropriate in a survey or during voir dire.  Dr. Bronson opined a set-aside question should not be used because it enforces “socially acceptable” responses, whereas Dr. Ebbesen stated that a set-aside question was necessary to test the underlying issue of whether or not pretrial publicity has a prejudicial effect.  Doctors Bronson and Ebbesen have presented their views to other courts on several occasions, and there is an unresolved dispute within the social science community on this issue.  


The first survey also posed the following question (Question no. 4):  

What are your feelings about the defendant, the victim [and] the case?


The participants’ responses to this question are set forth in Exhibit “J.”  As noted previously, many of those who responded expressed sympathy for Officer Scott and his family and used terms such as “horrible” and “tragic” to describe his death.  Twenty-four participants expressed strong feelings concerning guilt and 19 expressed less intense feelings of guilt.  There were 51 responses concerning punishment, many of which were quite explicit, but most of those were prefaced with “if” the defendant was guilty.  Several participants commented Officer’s Scott’s status as a law enforcement officer being killed in the line of duty.  A review of the comments showed a great deal of hostility towards the defendant.
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The Court appreciates the expertise of all three experts, but the Court does not adopt any of their conclusions.  The experts have brought important factors to the Court’s attention, and the Court has considered that information along with the Court’s experience of jury selection.  What this Court finds to be most significant in the surveys is that the recognition factor remains consistently high. This is an unexpected finding, as case law often notes that the passage of time helps diminish any potential prejudicial effect.  The passage of time in this case has not shown a reduction in news articles or public recognition.  The responses by survey participants, particularly the fact that over 50 percent of those surveyed have formed some opinion as to guilt or innocence, is cause for concern.  The law does not require that jurors be ignorant of news accounts concerning a crime and does not preclude them from having some preconceived notion of guilt or innocence of the accused.  See People v. Davis (2009) 46 Cal.4th 539, 575 (and cases cited therein).  The “mere presence of such awareness on the jurors’ part, without more, does not presumptively deny a defendant Due Process, because to hold otherwise . . . would be to establish an impossible standard.”  Davis at 575 (internal citations and quotation marks omitted).


In this case, there is evidence of more than mere awareness of behalf of the public.  The gravity of the crime, the status of the victim, the content of the publicity and the extent of the publicity exceeds anything this Court has seen in the community other than the Peterson case. 


California Rule of Court 4.151(b) states that, as a policy consideration, a court should consider impaneling a jury before the granting of a change of venue.  The Court has considered that  option  but the totality of the circumstances in this particular case warrants the court’s ruling now rather than undertaking voir dire.


The Court must determine whether the defense has met its burden by presenting evidence that shows a “reasonable likelihood” of prejudice.  Martinez, supra, does not require the defense to show actual prejudice.  The “reasonable likelihood” requirement is a lesser standard of proof than the “more probable than not” standard.  Case law is clear that when the issue is raised before 
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trial, any doubt should be resolved in favor of a change in venue. Martinez at 578.  The defense has met its burden.  The nature of the offense and the consequences of this crime are of the highest order, and the Court is satisfied that in order to uphold the integrity of the trial and Due Process, the motion for change of venue must be GRANTED.


The parties are ordered to contact the Clerk of Court to discuss and select a date for further proceedings.  The parties should review California Rule of Court 4.153 prior to the hearing. The court will advise the Presiding Judge to notify the Administrative Director of the Courts.
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PROOF OF SERVICE BY MAIL

                          [1013a(3) C.C.P.]

STATE OF CALIFORNIA )

                    )  SS


COUNTY OF STANISLAUS)
I am over the age of 18 years and employed by the Superior Court of the State of California, County of Stanislaus, and not a party to the within action.  I certify that I served a copy of the attached DECISION ON CHANGE OF VENUE by placing said copy in an envelope addressed to the following:

John R. Grele

Attorney at Law

149 Natoma Street, 3rd Floor

San Francisco, California 94105

Alan Cassidy, DDA.

Office of the District Attorney

Stanislaus County

832 12th Street, Suite 300

Modesto, California 95354

Said envelope was then sealed and postage thereon fully prepaid, and thereafter was on August 17, 2009 deposited in the United States mail at Modesto, California.  That there is delivery service by United States mail at the place so addressed, or regular communication by United States mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on August 17, 2009 at Modesto, California

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF STANISLAUS

                    By 
          







                                   Deputy Clerk

� This case is similar to Odle in many respects.  Both cases involve the alleged murder of a white law enforcement officer, and the cases involve similar procedural elements such as the shackling of the defendant and the defendant’s filing of a civil suit concerning the conditions of his custody.  The cases also appear to have generated a similar number of newspaper articles.  One significant difference between the cases is that Odle did not involve a juror survey and based its analysis on a review of voir dire which is subject to a different standard of review.  





